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“Process is the human bridge between justice and peace.”1
“The skillful management of conflict is among the highest of human skills.”2

1. Introduction: Why Do We Mediate? What Do We Know? What
Should We Know? (The Past)
We are here today because we are drawn to the work of “reorienting the parties [to a dispute]
to each other”,3 and because we like to facilitate the solving of problems4 and, in the best
of all worlds, the making of peace, between couples, companies or countries. Here I want
to use two ideas, memes5 or metaphors to trace the trajectory of where we have been,
historically and in practice, in modern legal mediation, and where we might be going to
build a more effective and creative future. For me, mediation is a “meme” with the possibility
of transforming the way human beings resolve disputes and conflicts with each other. Here
I will explore what we need to learn and do to give that meme more expression in our
culture.
We are in London—in a new building, on very old land. My first meme comes from the
work of another profession—that of architecture and city planning, where here in the UK
a group of progressive (now world-wide) professionals who design the spaces in which we
live and work in have renamed themselves “spatial agents”.6 Spatial agents recognise that
land and buildings are limited and we cannot always find new land and build new buildings
as they are needed for more housing and workplaces, as ever increasing human density
demands the different use of space. Spatial agents, therefore, who are professionally trained
architects and city planners, and “lay users” come together to remake and restructure the
design of spaces—new uses and designs inside old buildings. How appropriate we should
be in the City which has mastered the modernisation of design and function in old spaces
*
The title of and the incentive for this talk is from an earlier piece, Carrie Menkel-Meadow, “Too Many Lawyers?
Or Should Lawyers be doing Other Things?” (2012) 19(2–3) International Journal of the Legal Profession 147–173.
I thank Julio César Betancourt and Aled Davis for the invitation to speak and the conversations to provoke ideas.
1
Carrie Menkel-Meadow, “Peace and Justice: Notes on the Evolution and Purposes of Legal Processes” (2006)
94 Georgetown Law Journal 553.
2
Stuart Hampshire, Justice is Conflict (Princeton: Princeton University Press, 2000), p.35.
3
Lon Fuller, “Mediation: Its Forms and Its Functions” (1971) 44 Southern California Law Review 305, 308–309.
4
Carrie Menkel-Meadow, “Toward Another View of Legal Negotiation: The Structure of Problem Solving” (1984)
31 UCLA Law Review 754; Roger Fisher, William Ury and Bruce Patton, Getting to YES: Negotiating Agreement
Without Giving In, 3rd edn (New York: Penguin, 2011).
5
A “meme” is an idea or “unit of imitation” (R. Dawkins, The Selfish Gene (Oxford: Oxford University Press,
1976)) that is the building block of culture and cultural change, like “genes” that “carry instructions for action”
(Robert J. Sternberg, Handbook of Creativity (Cambridge: Cambridge University Press, 1999), p.316; M.
Csikszentimihali, “Implications of a Systems Perspective for the Study of Creativity” in Robert J. Sternberg, Handbook
of Creativity (Cambridge: Cambridge University Press, 1999.
6
Nishat Awan, Tatiana Schneider and Jeremy Till, Spatial Agency: Other Ways of Doing Architecture (London:
Routledge, 2011).
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(e.g. the “new” Supreme Court in Westminster). Like the “spatial agents”, we mediators
are trying to remake legal dispute resolution from within (as well as from without, I might
add), taking disputants who may have filed lawsuits against each other and get them to
come together to solve their problems, voluntarily, with facilitation, without judicial
command, and with the possibility of crafting solutions for the future, instead of “mere”
resolution of the controverted facts of the past, with binary results producing winners and
losers.
My second meme is the idea of human legal evolution: consider how far we have come
from trial by ordeal, and trial by combat or duel (when one disputant usually died in
“resolution” of the facts) through trial by evidence, hearing and jury or judicial verdict, and
now to possibly no trial at all, but a facilitated meeting of the minds, where the facts might
not necessarily have to be “resolved” or agreed to in order to craft a resolution or solution
to a situation of conflict—commercial, familial, political, or international.7 Our work as
mediators is truly transformative in the evolution of human disputing. As the brittleness of
trial verdict and judgments (winner take all) or the “limited remedial imaginations of courts”8
(not the limited imaginations of actual judges, but what the authorising law allows by way
only of past fact resolution, money judgments and the rarer declaration or injunction) have
caused us to look for better ways to resolve disputes, with forward looking solutions that
preserve (where appropriate) relationships between the parties, or at least put the parties in
a better place than they would have been in had they not mediated, we have developed a
wide range of tools and techniques to deal with dispute and conflict resolution.
Those of us in the room who have successfully mediated cases of all kinds, know the
“magic” or even “sacredness” of mediation,9 when two or more previously angry, wronged
or suffering parties come together to mend their (commercial, familial or workplace)
relationships or to talk directly to each other (whether accompanied by lawyers or not) and
hear each other’s stories, complaints and claims and come to appreciate, and understand,
if not fully agree with, another’s person’s experience or point of view. What we wish for
is that the rest of the world could learn to truly hear the other side (audi alteram partem in
Stuart Hampshire’s words10), learn to empathise, be more substantively creative, and consider
how to “expand” rather than “divide” the pie (the great metaphor of problem-solving
negotiation11). But if the rest of the disputing world is slower to come to evolutionary reason,
then it is among our roles to be the best mediators we can be and educate ourselves and
others about what it means to mediate a dispute. Mediation is, as one of my mentors once
said, a “sensibility”—a way of thinking about how we approach each other and live in the
world.12
In that spirit I want to explore what we think we know, what I think we should all know
and study, and what more we could learn and do, both to be better mediators and to educate
the rest of the world about better ways to “handle” (if not resolve or manage, as some prefer
to call it) conflict.
We must start, I think, with not just the standard scripts or syllabi of a 20-, 30-, or 40-hour
course or training module, filled with mostly instrumental “tools” and techniques: how to
7
Carrie Menkel-Meadow, “Is the Adversary System Really Dead? Dilemmas of Legal Ethics as Legal Institutions
and Roles Evolve” in Jane Holder (ed.), Current Legal Problems (Oxford: Oxford University Press, 2005), p.85.
8
Carrie Menkel-Meadow, “Is the Adversary System Really Dead? Dilemmas of Legal Ethics as Legal Institutions
and Roles Evolve” in Jane Holder (ed.), Current Legal Problems (Oxford: Oxford University Press, 2005), p.85 and
Carrie Menkel-Meadow, “Toward Another View of Legal Negotiation: The Structure of Problem Solving” (1984)
31 UCLA Law Review 754
9
Sara Cobb, “Creating Sacred Space: Toward a Second Generation Dispute Resolution Practice” (2001) 28 Fordham
Urban Law Journal 1017; Carrie Menkel-Meadow, “And now a word about secular humanism, spirituality and the
practice of justice and conflict resolution” (2001) 28 Fordham Urban Law Journal 1073.
10
Stuart Hampshire, Justice is Conflict (Princeton: Princeton University Press, 2000), p.8.
11
See Carrie Menkel-Meadow, “Toward Another View of Legal Negotiation: The Structure of Problem Solving”
(1984) 31 UCLA Law Review 754; Roger Fisher, William Ury and Bruce Patton, Getting to YES: Negotiating Agreement
Without Giving In, 3rd edn (New York: Penguin, 2011).
12
Thank you to Howard Gadlin, Ombuds, National Institutes of Health, United States.
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set ground rules (promises of confidentiality and neutrality,13 rules of speaking), opening
statements, joint sessions and caucuses, agenda setting, issue development, information and
process management, communication facilitation, “reframing”, rapport building, empathy
training, active listening, brainstorming, facilitated bargaining and solution-devising, reality
testing, agreement reaching and drafting, enforcement, execution and follow-up
implementation plans,14 and now, more controversially, whether and how to “evaluate,”15
but with a deeper study of conflict theory. Our goals are not only to “settle” the case16 but
to improve the situation of the parties who are in conflict with each other. This is not
“win-win” (those words were never used by Roger Fisher or me, though often attributed to
us), but to leave the parties “in a better place than they would have been without attempting
mediation (or negotiation)”. We should not mediate without knowing why we mediate.
There cannot be a good how to mediate without knowing what purposes the process is
intended to serve. And, there are increasingly many different ways of mediating, both in
varying theoretical schools or ideologies and in different practice techniques and
intervention.17
We should begin by understanding our history. Modern conflict theory is derived, in the
first instance, from Cold War theories of conflict, assumptions of scarcity, bi-lateralism,
competition, strategic (non-direct) communication and adversarial decision-making. In the
1970s and 1980s a more optimistic group of social scientists, lawyers, psychologists and
others (I count myself among them), building on older theories of integrative bargaining,
labour relations, and peace-making, began to develop theories of more creative problem
solving and integrative bargaining, facilitated communication and decision-making, and
multilateral engagement with hopes of changing perceptions of problems from scarcity to
resource expansion and sharing.18
The rigorous study of conflict theory for mediators includes not only classical sociological
understandings of when conflict is, in fact, functional (or dysfunctional) for both individuals
and societies,19 but also the various forms and typologies that conflict may take, including
veridical (true conflicts over scarce and limited resources), value or belief conflicts,
conflicting preferences, needs or interests, latent (hidden) or patent conflicts, relationship
or identity conflicts, individual versus group conflicts, distributive (scarce resources to be
13
Neutrality is actually a far more complicated concept than most mediation programmes treat, see e.g. Howard
Gadlin and Elizabeth Pino, “Neutrality: A Guide for the Organizational Ombudsperson” (1997) 13 Negotiation
Journal 17–37 in Carrie Menkel-Meadow (ed.), Mediation: Theory Policy and Practice (Aldershot: Ashgate, 2001);
Bernard S. Mayer, Beyond Neutrality: Confronting the Crisis in Conflict Resolution (San Francisco: Jossey-Bass,
2004).
14
All of these elements or components of mediation can now be found in many texts on mediation, see my own,
Carrie Menkel-Meadow, Lela Love, Andrea Schneider, Mediation: Practice, Policy and Ethics, 2nd edn (Alphen
aan Den Rijn: Wolters Kluwer, 2013) or many others, e.g. Christopher M. Moore, The Mediation Process, 4th edn
(San Francisco: Jossey-Bass, 2014), David Richbell, Mastering Commercial Mediation (West Sussex: Bloomsbury
Professional, 2015), or, in my view, the best, my old favourite, Mark D. Bennett and Michele S.G. Hermann, The
Art of Mediation (Notre Dame, Ind: The National Institute of Trial Advocacy, 1996). See also Douglas Frenkel and
James Stark, The Practice of Mediation: A Video Integrated Text, 2nd edn (Alphen aan Den Rijn: Wolters Kluwer,
2012); Gary Friedman and Jack Himmelstein, Challenging Conflict: Mediation Through Understanding (Washington
DC: ABA Press, 2008).
15
Leonard L. Riskin, “Understanding Mediators’ Orientations, Strategies and Techniques: A Grid for the Perplexed”
(1996) 1 Harvard Negotiation Law Review 7–51.
16
A criticism of one school of mediation, the so-called “transformative model” of mediation, is that many mediators
seek only to settle the instrumental problem or dispute and not to help the parties experience true transformation, by
“recognition” and “empowerment”, see Robert Baruch Bush and Joseph Folberg, The Promise of Mediation, 2nd edn
(San Francisco: Jossey-Bass, 2004).
17
See Carrie Menkel-Meadow, “The Many Ways of Mediation: The Transformation of Traditions, Ideologies,
Paradigms and Practices” (1995) 11 Negotiation Journal 217–242.
18
Carrie Menkel-Meadow, “The Historical Contingencies of Conflict Resolution” (2013) 1 International Journal
of Conflict Engagement and Resolution 32–54.
19
See e.g. George Simmel, Conflict and the Web of Intergroup Affiliation (New York: Free Press, 1955); Lewis
Coser, The Functions of Social Conflict (New York: Free Press, 1956); Emile Durkheim, The Division of Labour in
Society (New York: Free Press, 1984); Morton Deutsch, The Resolution of Conflict: Constructive and Destructive
Processes (New Haven: Yale University Press, 1975); H. Miall, O. Ramsbotham and E. Woodhouse, Contemporary
Conflict Resolution (Cambridge: Polity Press, 1999).
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divided) versus more integrative conflicts, and false conflicts (conflicts that are used to hide
other more important conflicts or conflicts that are, in fact, not conflicts at all, but can be
resolved when viewed in different ways).20 Conflict analysis asks us to consider whether
resolution of disputed facts about the past is necessary, or the parties can craft a new future
without “resolution” of the past, whether preserving a relationship, whether familial, social
or business, is part of the dispute, if and how the resolution of a particular dispute does or
does not resolve larger conflicts between the parties, or others the parties interact with
(consider workplace settings, as well as family systems). The tools and techniques we use
must be related to the different structures and forms that conflict takes. One size, will not,
as I have argued in many contexts, fit all—that is why we need and have “process
pluralism”21 in our current legal and social systems. Tools and techniques must be chosen
for reasons, reasons embedded in both theory and empirical research about how and why
human beings have conflicts and how they deal with them, both with and without facilitation
or adjudication.
Conflict theory includes political theory (how conflicts have been used for both social
control and social change), economics, decision science,22 game theory, planning theory
and practice, and anthropology and cultural analysis (as noted below, nations, religious
groups and other social groupings process conflict differentially). And, of course, most
conflict professionals must have some rudimentary training in psychology, communication,
management23 and the facilitative “arts”. More controversially, to the extent that mediated
agreements implicate or use the law, mediators must either be lawyers or at least know
when a lawyer must be consulted for legal advice to be sure mediated agreements comport
with legal requirements and truly resolve what are legal disputes, with legal implications.24
The study and practice of mediation is thus, both a “science” (comprised of many different
fields that constitute its own theoretical foundations), and an “art” (of practice tools,
interventions and most of all, judgment).
Although mediation (as I first practised it in the 1980s in the United States) was a
generalist’s work, increasingly mediators also are often steeped in the expertise and
substantive knowledge base of some field of human endeavour, ranging from family law
and social work, commercial, business and contract law, investment and securities,
international, environmental, construction, intellectual property (including entertainment,
sports), maritime, health and medical, government and public law issues, education, and
workplace and labour issues and disputes. How mediation tools and techniques may have
to be adapted for particular subject matters is what I like to call “Mediation 2.0”. One of
our leading commercial mediators has recently suggested that the opening joint session,
derived from community mediation models, should be relabelled and restructured, “Joint
Session 2.0”, because the initial joint session in a complex commercial mediation with
lawyers is differently structured, both substantively and in process, than the models developed

20
Carrie Menkel-Meadow, “Conflict Theory” in Karen Christensen and David Levison (eds), Encyclopedia of
Community: From the Village to the Virtual World (Thousand Oaks, Cal: Sage Publications, 2003).
21
Carrie Menkel-Meadow, “Peace and Justice: Notes on the Evolution and Purposes of Legal Processes” (2006)
94 Georgetown Law Journal 553.
22
See for the best treatments, Howard Raiffa, with John Richardson and David Metcalfe, Negotiation Analysis:
The Science and Art of Collaborative Decision Making (Cambridge, Mass: Harvard Belknap Press, 2002) and Kenneth
Arrow, Robert H. Mnookin, Lee Ross, Amos Tversky and Robert Wilson, Barriers to Conflict Resolution (New York:
W.W. Norton, 1995); Dean Pruitt and Jeffrey Rubin, Social Conflict: Escalation, Stalemate and Settlement (New
York: Random House, 1986).
23
For the “mother” of ADR who married business and organisational management to social work and early conflict
theory, see Mary Parker Follett, Prophet of Management: A Celebration of Writings from the 1920s (Pauline Graham,
ed., Boston: Harvard Business School Press, 1995).
24
I have been a controversial scholar and practitioner in the United States for suggesting that certain kinds of
disputes require lawyer-mediators, see, e.g. Carrie Menkel-Meadow, “Is Mediation the Practice of Law? Redux”
(1998) IV(5) NIDR News 2, 9, 12–13.
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in early days community or small claims mediation.25 Similarly, for those of us who mediate
across borders, substantive expertise must also be supplemented by a wide range of
multijuridical and multicultural knowledge and practices.
As mediators should learn the foundational principles of their field, including its history,26
they must also consider the jurisprudence of its use and practice27—to what extent is the
goal of mediation to reach “peace” and a good solution for the parties within the mediation,
and to what extent should a mediated agreement achieve “justice”, not only for the parties
themselves, but for the larger society in which any dispute is embedded (the issues of
transparency, equality, and precedent-creation for the rest of the society).28 While these
larger philosophical issues may not seem to affect those who actually mediate every day,
the arguments of scholars, judges, and policy planners about whether it is appropriate to
“privatise” justice and in what settings very much affect the acceptability of mediation to
those who design, fund and use mediative processes. The larger jurisprudential issues also
inform us about when we should not mediate (e.g., if parties or the society needs a
precedential ruling, when there is too great a power imbalance between the parties, when
a court ruling is necessary for enforcement or the safety of parties and other issues that can
emerge when parties are compelled to mediate in non-consensual settings).
Mediation ethics is itself a growing field of complicated issues, including conflicts of
interest, malpractice and competence, responsibility for unequal bargaining power, relations
to those not at the table (children in family mediation, other employees in workplace
mediation, future generations in environmental mediation), responsibility (legal or moral)
for outcomes reached, cross-cultural mediation issues, confidentiality, witnessing and
evidence provision, agreement drafting responsibility, just to name a few, all of which
require, in my view, rigorous study and collective grappling as we begin to frame ethics
codes for our relatively new field.29
Thus, for me, it is not enough to be taught or trained in the skills and techniques of
mediation alone; mediation training and practice must and should include deep consideration
of theory, empirical knowledge and study, as well as evaluation of particular practice
interventions.30 Many of us have studied law, social work, psychology, architecture, business,
engineering, surveying, sailing31 or other professions for many, many years before we were
25
Jeff Kichaven, “The Future of Mediation: Joint Session 2.0” available from jk@jeffkichaven.com (suggesting
the initial plenary session in a commercial mediation needs to be restructured for party to party communication, after
extensive preparation by lawyers and mediator, before the initial session.
26
Carrie Menkel-Meadow, “Roots and Inspirations: A Brief History of the Foundations of Dispute Resolution” in
Michael L. Moffitt and Robert C. Bordone (eds), Handbook of Dispute Resolution (San Francisco: Jossey-Bass,
2005); Carrie Menkel-Meadow, “Mothers and Fathers of Invention: The Intellectual Founders of ADR” (2000) 16
Ohio State Journal on Dispute Resolution 1.
27
For the still leading treatment of the jurisprudence and “integrity” of each separate process of dispute resolution
see Lon L. Fuller, The Principles of Social Order (Kenneth Winston, rev. ed., Oxford: Hart Publishing, 2001).
28
Carrie Menkel-Meadow, “Whose Dispute Is It, Anyway? A Philosophical and Democratic Defense of Settlement
(In Some Cases)” (1995) 83 Georgetown Law Journal 2663–2696; Hazel Genn, Judging Civil Justice. The Hamlyn
Lectures (Cambridge: Cambridge University Press, 2009); Owen Fiss, “Against Settlement” (1984) 93 Yale Law
Journal 1073.
29
See my own efforts in this regard as Chair of the Center for Public Resources Commission on Ethics and Standards
in ADR and for Provider Organizations, http://www.cpradr.org/PracticeAreas/PublicPolicyInitiatives.aspx [Accessed
15 December 2105]. See also Ellen Waldman, “Mediation Ethics” (San Francisco: Jossey-Bass, 2011); Carrie
Menkel-Meadow and Michael Wheeler (eds), What’s Fair: Ethics for Negotiators (San Francisco: Jossey-Bass,
2004); Phyllis Bernard and Bryant Garth (eds), Dispute Resolution Ethics: A Comprehensive Guide (Washington
DC: ABA Press, 2002); Carrie Menkel-Meadow, “Are There Systemic Ethics Issues in Dispute System Design? And
What We Should (Not) Do About It: Lessons From International and Domestic Fronts” (2009) 14 Harvard Negotiation
Law Review 195–231.
30
See, e.g. Kenneth Kressel, Dean G. Pruitt & Associates, Mediation Research (San Francisco: Jossey-Bass, 1989)
and Deborah Kolb & Associates, When Talk Works (San Francisco: Jossey-Bass, 1994); Carrie Menkel-Meadow,
“Lawyer Negotiations: Theories and Realities—What We Learn From Mediation” (1993) 56 Modern L. Rev. 361–379;
Carrie Menkel-Meadow, “Empirical Studies of ADR: The Baseline Problem of What ADR Is and What It is Compared
to” in Peter Cane and Herbert Kritzer (eds), Oxford Handbook of Empirical Legal Research (Oxford: Oxford University
Press, 2010).
31
I draw this list of professional training from the diverse backgrounds of mediators I spoke with at the CIArb
Mediation Symposium on October 8, 2015. Participants included lawyers, social workers, captains of ships, surveyors,
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allowed to practise our trades and, in my view, mediation requires the kind of systematic
study, observation, practice, evaluation and continuing education and “master” classes that
many of these professions require. We take our knowledge bases from a diverse set of
disciplinary homes and in order to properly evaluate the use of a variety of disciplinary
insights that lead to practice protocols (think neurolinguistics and “NLP”,32 narrative
mediation, cognitive and social psychological heuristics,33 and now more evaluative forms
of mediation, see below), we need to be educated to judge the efficacy and ethics of each
new technique being offered. For what purposes are we mediating and what instruments
are appropriate for the kind of conflict we are considering?

2. Some Challenges We Face (The Present)
If mediation is such an effective and better way of resolving conflict, as so many of us
believe, why is there still so much conflict in the world and resistance to mediation, in the
legal arena, as well as in the larger world? As I have asked in another context, “Why Hasn’t
the World Gotten to Yes?34 The answers to this question are many in my view. First, there
is the cultural domination of adversarial, war, sports and conflict-based media (remember
I live in Hollywood!) which continue to pervasively perpetuate the “winner over loser”
stories the world now watches in so many outlets, or as commentator Deborah Tannen has
framed it, we live in an “Argument Culture”.35 Even as Stuart Hampshire, the moral
philosopher, opined in his Tanner Lectures some years ago, when lauding the importance
of conflict resolution as “among the highest of human skills”, hearing “The other side”36
or the adversary system was what he thought could serve as an almost universal form of
human decision-making where we had no agreement on the substantive good. I would add
to that that we must hear all “sides” (plural) of a conflict. The intractability of so many
modern conflicts (whether community, familial, national or international) comes from
recognising that so many of them are multilateral and affect so many parties, both within
the conflict and those who would be affected by any resolution.
Second, (and probably first in any dangerousness measure), is the amount of actual
conflict in the world, at the present time; think Syria, Iraq, Afghanistan, Israel–Palestine,
Ukraine, Nigeria, Sudan, Somalia, and any other inter- or intra-national conflicts we see
daily on the news. What visible examples do we have of successful mediation of conflicts
at the inter- or intra-national levels? In recent years, there have been the Good Friday
Accords,37 the Dayton Accords, the failed Oslo Accords, and our hopes for the success of
the recently concluded Iran Nuclear Agreement, but there continue to be failures at
negotiation of or mediation about North Korea, the South China Sea, the Arctic and a variety
of major international disputes. Why, we might ask, after so much death and destruction in
the world wars of the twentieth century, do we seem unable, in the twenty-first century, to
change the culture of world conflict? Are the nation states effectively negotiating or
mediating disputes over the migration issues that Europe currently faces, or the economic
crises of both individual nations (e.g. Greece) and the larger world?
Third, and closer to home, we see that despite the increased amount of legal and regulatory
support for mediative processes, especially in the EU and especially in cross-border
disputing,38 there remain cultural and legal resistances to the use of mediation in many areas.
clergypersons, human rights activists, architects, medical professionals and theatre professionals, among others. We
are a multidisciplinary field!
32
Neurolinguistic programming.
33
See, e.g., Daniel Kahneman, Thinking Fast and Slow (New York: Farrar, Straus and Giroux, 2011).
34
Carrie Menkel-Meadow, “Why Hasn’t The World Gotten To Yes?: An Appreciation and Some Reflections”
(2006) 22(3) Negotiation Journal 485–503.
35
Deborah Tannen, The Argument Culture: Moving From Debate to Dialogue (New York: Random House, 1998).
36
Stuart Hampshire, Justice is Conflict (Princeton: Princeton University Press, 2000), p.35.
37
George Mitchell, Making Peace (New York: Knopf, 1999).
38
Felix Steffek, Hannes Unberath, Reinhard Greger, Hazel Genn and Carrie Menkel-Meadow (eds), Regulating
Dispute Resolution—ADR and Access to Justice at the Crossroads (Oxford: Hart, 2013).
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I have recently argued that they are a variety of “cultural nodes” that combine legal and
social cultures which determine the variations in the uptake of or resistance to mediation
in a wide variety of nations, including the UK, and the US, different countries in Europe,
Asia and South America. We can think of cultures, like our own (and Italy, Israel, Australia
and Canada as other examples), as both argumentative and adversarial (which can sustain
both a robust adversary legal system and a parallel use of mediation and other forms of
“alternative/appropriate” dispute resolution). Other societies may be more focused on
harmony or face saving (stereotypically but with some empirical reality, some, but not all,
of the nations in Asia) or (also in Asia) more cosmopolitan cultures (think Hong Kong and
Singapore) that are seeking to develop international markets in cross-national disputing
institutions, by founding and encouraging both international mediation and arbitration
centres for commercial disputes. And there are newer nations (think post-colonial Africa
or post-military dictatorship South America) that are transitional and dialogic (combining
traditional legal processes with either indigenous processes like gacaca in Rwanda or Truth
and Reconciliation Commissions in Argentina, Chile, Bolivia, South Africa and Liberia,39
which provide modifications to and innovations in the use of mediative processes for
intra-national conflicts, thereby often creating new institutions as well as new processes).40
Mediation continues to suffer in comparison to other dispute resolution processes, like
arbitration and litigation, in relation to such issues as enforcement—is a mediation agreement
simply a contract, which requires a lawsuit to be enforced, or, as in some countries, is it the
equivalent of a judgment for purposes of enforcement and execution? In cross-border
contexts mediation does not (yet) have the equivalent of the New York Convention for the
Recognition and Enforcement of Foreign Arbitral Awards, although a proposed convention
for enforcement of mediation agreements is currently being considered by the UN’s
UNCITRAL.41 Even the European Directive on cross-border commercial mediation (EU
Directive 2008) has been met with mixed uptake and usage, causing some to suggest
“mitigated mandatory mediation” (or designated quotas of mediation, as a percentage of
all cases) to produce a “proportionality” of mediated cases to litigated cases.42
Even closer in my home, legal mediation in the United States is now often used for
strategic and manipulative purposes (e.g., asymmetric information exchanges, ancillary
litigation about good faith participation issues, one-sided cost manipulation, delay), all
developments designed to circumvent our founding principles but gainfully employed by
very clever adversarial lawyers who have managed, in some spheres, to co-opt the mediation
and other alternative processes. As we saw at the CIArb Symposium, there are issues and
disputes among parties, lawyers and mediators43 about the appropriateness of mediators
providing evaluations of cases,44 or as we call it in the US, “final offer mediation” (a final
non-binding suggestive offer by a mediator at the end of a mediation seemingly mired in
impasse). And, if we are to evaluate cases (for analysis of “most likely alternative to
negotiated agreement,” i.e., the likely litigated result (MLATNA, not BATNA) what kinds

39
Priscilla Hayner, Unspeakable Truths: Confronting State Terror and Atrocity, 2nd edn (New York: Routledge,
2011).
40
Carrie Menkel-Meadow, “Variations in the Uptake of and Resistance to Mediation Outside of the United States”
in A. Rovine (ed.), Contemporary Issues in International Arbitration and Mediation (The Fordham Papers 2014)
(Leiden, Netherlands: Brill Nijhoff Publications, 2015), pp.189–221.
41
Ellen Deason, “Enforcement of Settlement Agreements in International Commercial Mediation: A New Legal
Framework?” (2015) 22(1) Dispute Resolution Magazine 32–38.
42
See Giuseppe De Palo, Leonardo D-Urso, Mary Trevor, Bryan Branon, Romina Canessa, Beverly Cawyer, L.
Reagan Florence, Rebooting the Mediation Directive: Assessing the Limited Impact of its Implementation and
Proposing Measures to Increase the Number of Mediations in the EU, Study prepared for Legal and Parliamentary
Affairs, European Parliament, Policy Department C, Citizens’ Rights and Constitutional Affairs (Directorate General
for Internal Policies) (2014).
43
Carrie Menkel-Meadow, “When Dispute Resolution Begets Disputes of Its Own: Conflicts Among Dispute
Professionals”(1997) 44 UCLA L. Rev. 1871–1933.
44
Comments and presentation of Jonathan Seitler, QC.

(2016) 82 Arbitration, Issue 1 © 2016 Chartered Institute of Arbitrators

Electronic copy available at: https://ssrn.com/abstract=2724903

Chartered Institute of Arbitrators 8th Symposium on Mediation, October 2015

29

of skills in quantitative analysis, legal prediction and decision-tree analysis45 should be
added to the mediation training programme?46 Others, who strongly favour mediation, are
divided over the question of whether mandating or requiring mediation will encourage good
mediation and education about its advantages or create more manipulative and strategic
end-runs around mediation’s basic purposes. There remain many issues about how to “get
the parties to the table” in more proactive, not mandatory, settings. How do we motivate
parties, lawyers, politicians, diplomats and leaders to see the advantages of a more open,
solution-seeking, guided communication, facilitative way of solving problems and making
decisions?
Perhaps the newest challenge comes from the new so-called “sharing” or “gig” economy,
as more and more transactions are conducted by electronic webpages or apps, with the need
for more instant dispute resolution or more efficient and user-friendly systems. Among the
first in the new economy to develop a highly effective web-based online dispute resolution
system was eBay, offering both synchronous and asynchronous opportunities to resolve
disputes through electronic engagements, using negotiation, mediative and arbitral processes.
The removal of a live-person third party neutral and the use of computer electronic facilitative
processes have created the whole new field of ODR (online dispute resolution),47 raising
questions of whether we are soon to be made redundant by technology. The European Union
has been developing an online dispute resolution protocol for cross-border consumer
transactions.48 As I am a person who believes in P2P (person to person communication)
rather than B2B or B2P (business to business or business to person) dispute resolution,
these modern uses of our processes with new technology present another sort of challenge.
In the UK lawyer-commentator Richard Susskind has also offered a somewhat (for us)
dystopian vision of “the end of lawyers”,49 with technology replacing conventional litigation
as well as providing opportunities for “dispute avoidance”. In my view, the promises of
ODR may yet run up against a series of their own challenges, including among other issues:
privacy versus unwanted disclosure of data and private information, confidentiality, access
to justice,50 fairness, consistency of result, responsiveness versus “routinized” dispute
resolution outcomes, consumer resistance due to inefficiency or lack of responsiveness, but
these are early days. I remember as catalogue/mail order shopping began in the United
States some mail order companies prided themselves and their corporate images on
responsive consumer remedies (e.g. LL Bean, Land’s End, two clothing companies), while
in contrast Amazon now has a relatively bad reputation for consumer responsiveness. How
much the new economy will devote itself to truly responding to disputes and the people
behind them remains to be seen.

3. Meeting the Challenges: What Other Things We Could Be Doing
(The Future)
Let me return to my opening memes. At its best, what mediation is attempting to do is
reinvent the old structures and processes of the legal system. We can work from within,
like the new architecture within old buildings, or new designs on older land, or we can work
from without, changing the design, materials and shape of the buildings and institutions
45
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themselves. In Singapore the Supreme Court and the Singapore Mediation Center are housed
in the same modern building, providing a true “multi-door courthouse” as Professor Frank
Sander originally imagined it.51 There is room for formal hearings and precedential rulings
and also room for more consensual, future focused solutions to all kinds of issues presented
by a modern multicultural society.
When I was teaching in Singapore a few years ago a dispute among residents of one of
the thousands of multiethnic property blocks broke out (between ethnic Chinese and ethnic
Indian Singaporeans) about the so-called “excessive” curry smells in the building. The
matter went to mediation, where it was publicly and incorrectly reported that the mediator
“ordered” (that is the incorrect misconception of mediation as arbitration) that the curry
cooking be conducted during specified hours of the day. In a country often criticised for its
“autocratic” and anti-free speech government, by the end of the week there were literally
thousands of comments on the public city-state webpage criticising or commenting on this
mediation. In a model display of civic engagement (including extremely frank, sometimes
rude, but always honest comments), the citizens of Singapore recognised that this single
“dispute” was really a “conflict” about much bigger issues—increased migration of workers
from outside Singapore (including Indians, mainland Chinese and Malaysians), government
directed demographic quotas in the publicly subsidised housing and the more basic issue
for this cosmopolitan city state of how diverse populations of every religious hue and belief
system can live together as the larger polity is struggling to remain economically successful
while encouraging a bit more freedom of political action and expression. Dispute resolution
in its modern form here included formal mediation in a new physical structure, borrowing
from centuries-old models of Confucian mediation,52 with modern adaptations of that process
and commented on and debated by thousands of interested citizens in a publicly transparent
and web-based process.
This one example of how dispute resolution can be reinvented and harnessed to so many
of our deep purposes—individual dispute resolution, transparency, engagement on public
issues, and public education about how disputes can be handled differently (sharing time,
discursive engagement) in real and virtual space demonstrates how creative and evolutionary
human disputing can be, not to mention, sprinkled with a little “curry powder” to transform
old legal processes from colonial powers to more multicultural and multiprocessual forms.
In more complex, diverse and modern cities and states mediation (and other similar
processes) can indeed be the bridge53 between peace and justice.
If we are to educate the rest of the world (and continuing education for ourselves as
mediators) about different and more productive ways to handle disputes and make the parties
better off than they were before, we should look to some of the newer applications of our
work. We might take a look at how other professions, like architects, have restructured their
work as conditions in the physical world have changed. Like architects, an older profession,
business consulting, a newer profession, has adapted to changed economic conditions by
developing different strands—those that specialise in consulting on business processes (e.g.
accounting, finance and venture capital, investment, management, computerisation and
automation, insurance and risk management, human resources management, insolvency
and restructuring) and those that specialise by industry type (banking and finance,
automotive, retail and consumer goods, telecommunications, aviation and marine, insurance,
construction, public, government and social welfare provisions, manufacturing and the
human services industries).54
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We as dispute resolution professionals can extend our process expertise to the new fields
of preventative dispute consulting, dispute system design,55 early dispute system resolution,56
mass tort or accident dispute resolution, through claim facility design,57 facilitating consensus
building processes for policy formation and deliberation,58 or what I have called “scaling
up dispute resolution as deliberative democracy”59 (not always so easily accomplished, as
the American town halls on Obama-Affordable Health Care reform demonstrated60).
As dispute resolution professionals we can educate workplaces, organisations,
corporations, universities and government bodies how better to prevent, counsel, advise
and handle disputes among human beings and in policy formation and decision-making,
help design internal dispute resolution systems, using mediation, ombuds and other processes
(called “internal dispute resolution”) and train those who professionally engage in such
work. In the United States, federal workers in our public agencies and tribunals are trained
as mediators to do “collateral duty” as dispute resolvers in other agencies (those not their
own, to prevent conflicts of interest and to offer an “outside view” on particular human or
policy issues). New policy standards and criteria for resolving employment disputes have
been developed and implemented by those with mediation training and skills, within public
and private institutions and organisations, and especially in the international organisations,
like the World Bank, IMF and United Nations, which are not subject to the labour (or other)
law of any sovereign. Even a few of our major political leaders have used their mediation
skills in their policy work. In the Clinton (Bill’s that is!) administration, Secretary of the
Interior, Bruce Babbitt, designed Habitat Conservation consensus building processes to
resolve complex environmental disputes in a more consensual manner with stakeholders
with highly conflictual goals, who learned to negotiate preservation of wildlife, conservation
of land and some development in a variety of land use disputes in the United States.61 In a
variety of peace efforts throughout the world mediators seek to empower and educate citizens
for more direct engagement for bottom-up peace negotiations, rather than relying on more
formal diplomatic efforts, as in Israel–Palestine (e.g., the Parents’ Circle–Families Forum),62
Northern Ireland and other intractable conflict spots throughout the globe.
Mediators, cum large group facilitators, have learned to help structure and manage
large-scale policy formation at community, local, regional, national and even international
levels,63 using hybrid mediative and more formal processes, such as Professor Lawrence
Susskind’s alternatives to “Robert’s Rules of Order” for more consensual and inclusive
decision-making.64
55
Nancy Rogers, Robert Bordone, Frank E.A. Sanders and Craig McEwen, Designing Systems and Processes for
Managing Disputes (Alphen aan Den Rijn: Aspen Wolters Kluwer, 2013).
56
Some major industries like pharmaceuticals, energy and automotive have recently attempted to develop
programmes for anticipating or reacting quickly to common (or mass) disputes and providing opportunities for
pre-litigation or early after litigation resolution processes.
57
As in the claims processes developed by Kenneth Feinberg for the September 11 Victims Compensation Fund,
BP Deepwater Horizon Oil Spill, and now possibly the multinational claims against Volkswagen for air pollution
tracker fraud, see Kenneth Feinberg, What Is A Life Worth? And Who Gets What? Fair Compensation After Tragedy
and Financial Upheaval (New York: Public Affairs, 2012).
58
Lawrence Susskind, Sarah McKearan and Jennifer Thomas-Larmer, The Consensus Building Handbook (Thousand
Oaks, Cal: Sage Publications, 1999); Carolyn J. Lukensmeyer, Bringing Citizen Voices to the Table (San Francisco:
Jossey-Bass, 2013); Barbara Benedict Bunker and Billis T. Alban, The Handbook of Large Group Methods: Creating
Systemic Change in Organizations and Communities (San Francisco: Jossey-Bass, 2006); John Forester, Dealing
with Differences: Dramas of Mediating Public Disputes (Oxford: Oxford University Press, 2009).
59
Carrie Menkel-Meadow, “The Lawyer’s Role(s) in Deliberative Democracy” (2005) 5 Nevada Law Review
347–369.
60
Carrie Menkel-Meadow, “Scaling Up Deliberative Democracy as Dispute Resolution in Healthcare Reform: A
Work in Progress” (2011) 73(3) Law and Contemporary Problems 1–30.
61
See Bruce Babbitt, “Habitat Conservation” in Center for Public Resources, Into the 21st Century: Thought Pieces
on Lawyering, Problem Solving and ADR (New York: CPR Institute for Dispute Resolution, 2001).
62
Carrie Menkel-Meadow and Irena Nutenko, “The Next Generation: Creating a New Peace Process in the Middle
East” (2009) 25(4) Negotiation Journal 567–584.
63
Negotiations for the Kyoto Clean Air treaty were preceded by negotiation training for over 140 countries.
64
Lawrence E. Susskind and Jeffrey L. Cruikshank, Breaking Robert’s Rules: The New Way to Run Your Meeting,
Build Consensus and Get Results (New York: Oxford University Press, 2006).

(2016) 82 Arbitration, Issue 1 © 2016 Chartered Institute of Arbitrators

Electronic copy available at: https://ssrn.com/abstract=2724903

32 Arbitration

Mediation values of reconciliation, listening, storytelling, empathy, understanding,
accountability and apology, if not forgiveness, have been used to help structure the variety
of new processes and institutions of “restorative justice” at both local (juvenile and criminal
offenders),65 national66 and international levels. In many countries transitioning from civil
wars, military dictatorships, apartheid and other great harms, parallel processes of formal
legality and prosecutions co-exist with newer hybrid truth and reconciliation commissions
and uses of more indigenous forms of accountability and reconciliation.67 In the sense of
our evolutionary meme, human beings are learning that different kinds of processes may
be necessary for some deterrence and punishment, but other processes are more appropriate
for healing and moving forward to a more productive future, while still acknowledging past
harms. We as mediators can serve a useful function in the “mediation” of conflicts among
and between professionals in international criminal law, human rights advocacy and conflict
resolution and peace-seeking, all of whom may share goals of human flourishing, but see
the achievement of that goal through different ideological and practical lenses.68
I am encouraged by a variety of recent developments pointing to our human disputing
culture’s evolution, when I see human rights organisations around the world beginning to
consider the use of mediation in treatment of human rights claims.69 In the United States a
group called Public Conversations70 manages and mediates community and public discussions
of such controversial issues as gun control, abortion, affirmative action, immigration policy,
community-police relations and animal rights, without necessarily achieving any particular
outcome (as in the transformative mediation approach to mediation) but to enhance human
understanding across value conflicts.
Mediation has also become a process of choice in use in a variety of specific subject
matter disputes, such as environmental disputes,71 workplace and labour disputes, housing
matters, special education and family matters. In many jurisdictions in the world, mediation
is now often a condition precedent to civil litigation72 and even the criminal law recognises
mediation in victim-offender mediation, restorative justice and even sometimes in the United
States’ unique plea bargaining culture.73
As we continue to expand and extend the uses of our particular mediative practices and
interventions, of asking those in dispute:
•
•
•
•
•

to consider how the other side(s) see the situation,
to listen carefully to others,
to express our real needs and interests, rather than to argue from rigid positions
to ask for more clarification and more information,
to ask curiosity inspired questions, rather than to make assertive argumentative
claims

65
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to search for creative, forward-looking solutions to problems and
to consider the relationship of the parties to each other and to others outside
of the dispute and
to reframe conflicts and disputes into opportunities for greater human
understanding and collaboration

we are hoping to appeal to the aspirational and the “good” in human beings in the hope that
mediative processes might help us evolve to better processes, problem solving and human
decision-making. We have much to offer in the way of understanding conflict theory, process
expertise and creative problem solving as we restructure old processes from within to evolve
to new conflict resolving institutions and processes in search of better ways of being human
beings. Conflict may be inevitable, but how we productively handle conflicts can be
evolutionarily moved forward with our own innovations in dispute resolution design and
practice. We too can be “agents” of change in the spaces and processes we inhabit as
mediators.
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